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in the name of the Canadian Group

by Rose-Marie Perry and S. Fred Barbieri

Conflicts between trademark protection and free speech

1)
Analysis of current legislation and case law

1.1)    a)
What instrument of your law (eg. Constitution) guarantees the right to freedom of speech?

The Canadian Charter of Rights and Freedoms (the “Charter”) is Part I of the Constitution Act, 1982, being Schedule B to the Canada Act, 1982 (U.K.) 1982, c. 11.

1.1)    b)
What does the right to freedom of speech include?  Is both artistic and commercial speech protected?  If so, does commercial speech have a different degree of protection?

Section 2(b) of the Charter provides that everyone has the fundamental “freedom of thought, belief, opinion and expression, including freedom of the press and other media of communication.”  This fundamental freedom includes artistic and commercial expression.

All of the constitutionally protected rights and freedoms in Canada are subject to section 1 of the Charter.  Section 1 provides that the rights and freedoms set out in the Charter are “subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society”.

Although the Supreme Court of Canada has stated that restrictions on commercial speech may be easier to justify than other infringements, in RJR-MacDonald v. Canada (Attorney General),  [1995] 3 S.C.R. 199 at 347 the majority of the Court stated that “commercial speech, while arguably less important than some forms of speech, nevertheless should not be lightly dismissed.”

1.1)    c)
Are also corporations or only individuals entitled to invoke freedom-of-speech arguments?

Corporations are also entitled to invoke freedom-of-speech arguments in Canada.

1.1)    d)
Is free speech only protected from unwarranted governmental interference, or is it also implicated when a private party calls upon a court to enforce rules of law whose effect would be to restrict or penalize expression?

Section 32 of the Charter provides that the “Charter applies (a) to the Parliament and government of Canada in respect of all matters within the authority of Parliament…; and (b) to the legislature and government of each province in respect of all matter within the authority of the legislature of each province.”  In one of the early landmark Charter decisions (RWDSU v. Dolphin Delivery Ltd., [1986] 2 S.C.R. 273), the Supreme Court of Canada held that the Charter “does not apply to private litigation completely divorced from any connection with government”.

Private litigants can only invoke the Charter to attack legislation enacted by government on the ground that the particular section of the legislation relied on in the litigation is contrary to the freedom of expression.

1.2)    a)
How are free speech interests invoked in trademark litigation?

Free speech interests are invoked in trade-mark litigation by a defendant as a challenge to the constitutionality of the particular section of the Trade-marks Act, R.S.C. 1985, c. T-13.  In Canadian cases, free speech arguments have been unsuccessfully used as a defence with respect to various sections of the Trade-marks Act (Source Perrier (Societe Anonyme) v. Fira-Less Marketing Co. Ltd. (1983), 70 C.P.R. (2d) 61 (F.C.T.D.) [“Source Perrier”]; and Cie Generale des Etablissements Michelin-Micheline & Cie v. C.A.W.-Canada (1996), 71 C.P.R. (3d) 348 (F.C.T.D.) [“Michelin”]).

With respect to the common law tort of passing off, in the case of British Columbia Automotive Assn. v. O.P.E.I.U., Local 378 (2001), 10 C.P.R. (4th) 423 (B.C.S.C.) [“B.C. Automotive”], the court agreed that the common law should be interpreted in a manner consistent with the Charter, and that when a website is used for expression in a labour relations dispute, as opposed to commercial competition, the balance between the legitimate protection of a party’s intellectual property and a citizen’s or a Union’s right of expression favours the protection of freedom of expression.

Provisions of the Trade-marks Act and the common law tort of passing off should not be interpreted as to vitiate an individual’s freedom of expression (B.C. Automotive, supra).  However, the Charter does not confer the right to use another’s private property as an exercise of freedom of expression (Michelin, supra).  Similar statements with respect to copyright infringement are found in Canadian Tire Corp. v. Retail Clerks Union, Local 1518 (1985), 7 C.P.R. (3d) 415 (F.C.T.D.); Canada v. James Lorimer and Co. (1984), 77 C.P.R. (2d) 262 (F.C.A.); and Rotisseries St-Hubert Ltee. v. Le Syndicat des Travailleurs(euses) de la Rotisserie St-Hubert de Drummondville (C.S.N.) (1986), 17 C.P.R. (3d) 461 (Que.S.C.)).

Moreover, one cannot appropriate or use another’s property and assert that it is your own expression for the purposes of the Charter (Michelin, supra).  In Source Perrier, supra, the Federal Court stated that “the most liberal interpretation of ‘freedom of expression’ does not embrace the freedom to depreciate the goodwill of registered trade marks, nor does it afford a licence to impair the business integrity of the owner of the marks merely to accommodate the creation of a spoof.”

1.2)    b)
Is there a provision in your trademark law which specifically concerns the admissibility of e.g.:

· criticism of another’s mark or derogatory reference to another’s mark;

· parody, satire or irony;

· artist’s use of another’s mark;

· using another’s mark as a badge of loyalty or allegiance;

· using another’s mark for the purposes of comparison, point of reference, description, identification, or to convey information about the characteristics of defendant’s own product

to the extent that such use may be considered as an exercise of the constitutional right of freedom of speech?  (Please specify in case use is understood as involving a non-trade-mark use in which the question of freedom of speech does not arise).

Under Canadian trade-mark law, the examples referred to in this section may constitute the depreciation of goodwill attaching to the trade-mark.  Section 22 of the Trade-marks Act provides:

No person shall use a trade-mark registered by another person in a manner that is likely to have the effect of depreciating the value of the goodwill attaching thereto.
1.2)    c)
If no such provisions exist, how are free speech interests invoked in trademark litigation?  Is there an “open end clause” or “fair use clause” in your trademark law which permits taking into account freedom-of-speech-arguments?  If not, are there any other gateways in your trademark law to permeate free speech concerns?  Or do courts apply freedom-of-speech arguments directly with reference to the constitution?

Under Canadian trade-mark law, the examples referred to in section 1.2)b) may constitute the depreciation of goodwill attaching to the trade-mark.  Section 22 of the Trade-marks Act provides:

No person shall use a trade-mark registered by another person in a manner that is likely to have the effect of depreciating the value of the goodwill attaching thereto.
Moreover, Section 20 of the Trade-marks Act provides that:


… no registration of a trade-mark prevents a person from making


(a)
any bona fide use of his personal name as a trade-name, or


(b)
any bona fide use, other than as a trade-mark,

(i)
of the geographical name of his place of business, or

(ii)
of any accurate description of the character or quality of his wares or services,

in such a manner as is not likely to have the effect of depreciating the value of the goodwill attaching to the trade-mark.

Free speech interests are invoked in trade-mark litigation by a defendant as a challenge to the constitutionality of the particular section of the Trade-marks Act, R.S.C. 1985, c. T-13.  In Canadian cases, free speech arguments have been unsuccessfully used as a defence with respect to various sections of the Trade-marks Act (Source Perrier, supra at 1.2)a); and Michelin, supra at 1.2)a)).

With respect to the common law tort of passing off, in the case of B.C. Automotive, supra at 1.2)a), the court agreed that the common law should be interpreted in a manner consistent with the Charter, and that when a website is used for expression in a labour relations dispute, as opposed to commercial competition, the balance between the legitimate protection of a party’s intellectual property and a citizen’s or a Union’s right of expression favours the protection of freedom of expression.

Provisions of the Trade-marks Act and the common law tort of passing off should not be interpreted as to vitiate an individual’s freedom of expression (B.C. Automotive, supra at 1.2)a)).  However, the Charter does not confer the right to use private property in the service of freedom of expression (Michelin, supra at 1.2)a)).  Similar statements with respect to copyright infringement are found in Canadian Tire Corp. v. Retail Clerks Union, Local 1518 (1985), 7 C.P.R. (3d) 415 (F.C.T.D.); Canada v. James Lorimer and Co. (1984), 77 C.P.R. (2d) 262 (F.C.A.); and Rotisseries St-Hubert Ltee. v. Le Syndicat des Travailleurs(euses) de la Rotisserie St-Hubert de Drummondville (C.S.N.) (1986), 17 C.P.R. (3d) 461 (Que.S.C.)).

Moreover, one cannot appropriate or use another’s property and assert that it is your own expression for the purposes of the Charter (Michelin, supra at 1.2)a)).  In Source Perrier, supra at 1.2)a), the Federal Court stated that “the most liberal interpretation of ‘freedom of expression’ does not embrace the freedom to depreciate the goodwill of registered trade marks, nor does it afford a licence to impair the business integrity of the owner of the marks merely to accommodate the creation of a spoof.”.

1.2)    d)
How much discretion do the courts have in applying free speech concerns?

Canadian courts have discretion in applying free speech concerns.  Section 52(1) of the Constitution Act, 1982 reads:

The Constitution of Canada is the supreme law of Canada, and any law that is inconsistent with the provisions of the Constitution is, to the extent of the inconsistency, of no force or effect.

Therefore, if a court determines that a law infringes the freedom of expression guaranteed under section 2(b) of the Charter, and the infringement cannot be justified pursuant to section 1 of the Charter, the law can be struck down.

1.3)
If there are trademark infringement cases in your country where defendant primarily sought to attack a company’s ecological or employment policy, commercial practices and the like, do these cases also address the application of rules prohibiting defamation such as libel and slander or do they focus on the tarnishment of plaintiff’s trademarks only?  (The National Groups are not expected to elaborate on their country’s laws prohibiting defamation.)

Section 7(a) of the Trade-marks Act provides that no person shall make a false or misleading statement tending to discredit the business, wares or services of a competitor.  In MacDonald et al. v. Vapour Canada Ltd. et al. (1976), 22 C.P.R. (2d) 1, the Supreme Court of Canada characterized section 7(a) of the Trade-marks Act as an equivalent to the tort of slander of title or injurious falsehood.

1.4)     a)
If you consider the trademark infringement cases in your country in which freedom of speech-arguments were invoked what are the criteria applied by courts for determining whether a freedom-of-speech argument is justified?  How important is the reputation of the trademark in question?  Does it matter whether the use of the trademark in question is non-commercial or may free speech-arguments also be invoked if the trademark use is mainly commercial in nature?  Does it matter whether the use of the trademark involves an expression or social discourse of objection/considerable value or a contribution to the public debate?  Is the defendant allowed to express his views in a trenchant way?  Or is the defendant required to report in a balanced way or even sparingly?

If necessary, please differentiate between:

· criticism of another’s mark or derogatory reference to another’s mark;

· parody, satire or irony;

· artist’s use of another’s mark;

· using another’s mark as a badge of loyalty or allegiance;

· using another’s mark for the purposes of comparison, point of reference, description, identification, or to convey information about the characteristics of defendant’s own product

to the extent that such use may be considered as an exercise of the constitutional right of freedom of speech (please specify in case use is understood as involving a non-trademark use in which case the  question of freedom of speech does not arise).

The Source Perrier case, supra at 1.2)a), dealt with the parody and satire of a product.  The defendant sold ordinary tap water in a green bottle bearing the words “Pierre Eh!”  The defendant also clearly indicated that the bottled water was marketed by the defendant and contained a disclaimer that it is not to be confused with the plaintiff’s product.

The Federal Court of Canada found that the defendant was attempting to cash in on the well-established reputation of PERRIER, and that the deception tends to dilute the quality of its trade-marks, impair its business integrity established over the years, and cause injury to its goodwill.  The Court stated that “the most liberal interpretation of ‘freedom of expression’ does not embrace the freedom to depreciate the goodwill of registered trade marks, nor does it afford a licence to impair the business integrity of the owner of the marks merely to accommodate the creation of a spoof.”

The B.C. Automotive case, supra at 1.2)a) and the Michelin case, supra at 1.2)a), dealt with union organized campaigns using the employer’s trade-marks.  The fact that the “use” of the trade-marks was not commercial was a factor that contributed to the courts determining that the “use” of the employers’ trade-marks was not “use” as a trade-mark.  Therefore, no infringement or depreciation of goodwill was found in either case.

In B.C.Automotive, supra at 1.2)a), the Court did state that the common law tort of passing off should be interpreted in a matter consistent with the Charter, while in Michelin, supra at 1.2)a) the court stated that one cannot appropriate or use another’s property and assert that it is your own expression for the purposes of the Charter.

1.4)    b)
Specifically, please describe how joke articles are assessed.

If a registered trade-mark is “used” as a trade-mark, then Section 22 of the Trade-marks Act is invoked.  See the Source Perrier case, supra at 1.2)a).

1.4)    c)
May using another’s mark as a badge of loyalty or allegiance be considered as an exercise of the constitutional right of freedom of speech?  Does it matter whether the scarves and other goods are sold to consumers?  Does it matter whether the manufacturer indicates that the goods are not original?
We are not aware of Canadian cases that deal with badges of loyalty or allegiance.  However, it would matter whether the goods bearing registered trade-marks are sold to consumers as that action would constitute “use”.  In Source Perrier, supra at 1.2)a), the court found that it did not matter that the manufacturer indicated that the goods were not affiliated with the trade-mark owner.

1.4)    d)
To the extent that such use may be considered as an exercise of the constitutional right of freedom of speech please specify the cases in which the defendant is entitled to use another’s mark for the purposes of comparison, point of reference, description, identification or to convey information about the characteristics of defendant’s own product.
Comparisons or criticisms of products may adversely affect the goodwill attaching to a trade-mark.  However, Section 22 of the Trade-marks Act is not intended to “forbid legitimate comparisons or criticisms of that kind” (Clairol International Corp. and Clairol Inc. of Canada v. Thomas Supply & Equipment Co. Ltd. et al. (1968), 55 C.P.R. 176 (Ex.Ct) [“Clairol”]).

For a plaintiff to be successful in an action in respect of Section 22 of the Trade-marks Act to recover damages for the depreciation of the goodwill of a registered trade-mark, the defendant must have “used” the plaintiff’s registered trade-mark “in association with” the wares or services of the defendant.  (Clairol, supra).  In the Clairol case, supra, the comparative use of a competitor’s trade-mark on the package of the wares of the defendant’s was found to contravene Section 22 of the Trade-marks Act, whereas the comparative use of a competitor’s trade-mark in a brochure did not.  In the union cases (Michelin, supra at 1.2)a); and B.C. Automotive, supra at 1.2)a)), the use of the employers’ trade-marks by the unions were found not to be use in association with the services of the unions.

2)
Proposals for adoption of uniform rules

2.1)     a)
Should free speech interests be invoked in trademark litigation?

There should be no express protection for free speech included in the Trade-marks Act that overrides trade-mark rights.  In Canada, it may not be necessary to invoke free speech interests in trade-mark litigation.

A plaintiff has recourse to Section 22 of the Trade-marks Act if a defendant has used the plaintiff’s registered trade-mark in association with the defendant’s wares or services.  Section 22 of the Trade-marks Act provides:

No person shall use a trade-mark registered by another person in a manner that is likely to have the effect of depreciating the value of the goodwill attaching thereto.

Moreover, a plaintiff has recourse to Section 7(a) of the Trade-marks Act if the defendant has made a false or misleading statement tending to discredit the business, wares or services of a competitor.  Section 7(a) of the Trade-marks Act provides:

No person shall

(a)
make a false or misleading statement tending to discredit the business, wares or services of a competitor.
If a defendant is not using a plaintiff’s registered trade-mark in association with the defendant’s wares or services, and the defendant is not making a false or misleading statement tending to discredit the business, wares or services of a competitor, then the defendant may not be infringing either Section 22 or Section 7(a) of the Trade-marks Act, and therefore would not need a freedom of speech defence.

The defendant should not have recourse to freedom of speech in situations where Sections 22 or 7(a) of the Trade-marks Act are infringed.

2.1)     b)
If so, should there be provisions in trademark law which specifically concern the admissibility of e.g.:

· criticism of another’s mark or derogatory reference to another’s mark;

· parody, satire or irony;

· artist’s use of another’s mark;

· using another’s mark as a badge of loyalty or allegiance;

· using another’s mark for the purposes of comparison, point of reference, description, identification, or to convey information about the characteristics of defendant’s own product

to the extent that such use may be considered as an exercise of the constitutional right of freedom of speech?  (Please specify in case use is understood as involving a non-trade-mark use in which the question of freedom of speech does not arise).

The answer provided in section 2.1)a) is that in Canada it may not be necessary to invoke free speech interests in trade-mark litigation.  There should be no express protection for free speech included in the Trade-marks Act that overrides trade-mark rights.  See section 2.1)a) above.

2.1)    c)
Or should there be an “open end clause” or “fair use clause” or any other gateway in trademark law which permits taking into account freedom-of-speech-arguments?  Or should the courts apply freedom-of-speech arguments directly with reference to the Constitution?  How much discretion should the courts have in applying free speech concerns?

The answer provided in section 2.1)a) is that in Canada it may not be necessary to invoke free speech interests in trade-mark litigation.  There should be no express protection for free speech included in the Trade-marks Act that overrides trade-mark rights.  See section 2.1)a) above.

2.2)
In cases where defendant primarily seeks to attack a company’s ecological or employment policy, commercial practices and the like, should these cases be addressed in the context of a potential tarnishment of the plaintiff’s trademarks or should rules prohibiting defamation such as libel and slander be applied?

It depends on how the defendant is using the trade-mark.

If the defendant has made a false or misleading statement tending to discredit the business, wares or services of a competitor, then Section 7(a) of the Trade-marks Act may be invoked, and thus addresses the matter in the context of a potential tarnishment of the plaintiff’s trade-marks.

If the defendant has used a plaintiff’s trade-mark in association with the wares or services of the defendant, then Section 22 of the Trade-marks Act may be invoked, and thus addresses the matter in the context of a potential tarnishment of the plaintiff’s trade-marks.

The plaintiff may also have recourse under the law of defamation.

2.3)     a)
Should there be limits to free speech in a trademark infringement context?

Yes.  A defendant should not be permitted to make a false or misleading statement tending to discredit the business, wares or services of a competitor.  Moreover, a defendant should not be permitted to use a plaintiff’s trade-mark in association with the defendant’s wares or services.

2.3)    b)
If so, what should be the criteria be for determining whether a freedom-of-speech argument is justified?  How important should the reputation of the trademark in question be?  Should it matter whether the use of the trademark in question is non-commercial or should defendant also be entitled to invoke free speech-arguments if the trademark use is mainly commercial in nature?  Should it matter whether the use of the trademark involves an expression or social discourse of objection/considerable value or a contribution to the public debate?  Should the defendant allowed to express his views in a trenchant way?  Or should the defendant be required to report in a balanced way or even sparingly?

If necessary, please differentiate between:

· criticism of another’s mark or derogatory reference to another’s mark;

· parody, satire or irony;

· artist’s use of another’s mark;

· using another’s mark as a badge of loyalty or allegiance;

· using another’s mark for the purposes of comparison, point of reference, description, identification, or to convey information about the characteristics of defendant’s own product

to the extent that such use may be considered as an exercise of the constitutional right of freedom of speech?  (Please specify in case use is understood as involving a non-trademark use in which case the  question of freedom of speech does not arise).

Freedom of speech arguments should not be used as an excuse for a defendant to use a plaintiff’s trade-mark in association with the defendant’s wares or services.  Neither should freedom of speech arguments be used as an excuse for making false or misleading statements tending to discredit the business, wares or services of a competitor.

2.3)   c)
How should joke articles be assessed.
Freedom of speech should not apply in a situation where a plaintiff’s registered trade-mark is used in association with a defendant’s joke article.

Freedom of speech arguments should not be used as an excuse for a defendant to use a plaintiff’s trade-mark in association with the defendant’s wares or services.  Neither should freedom of speech arguments be used as an excuse for making false or misleading statements tending to discredit the business, wares or services of a competitor.

2.3)    d)
Should using another’s mark as a badge of loyalty or allegiance be considered as an exercise of the constitutional right of freedom of speech?  Should it matter whether the scarves and other goods are sold to consumers?  Should it matter whether the manufacturer indicates that the goods are not original?

Personal use of another’s mark as a badge of loyalty or allegiance should be considered as an exercise of free speech in situations where such use is not designed to profit from or detract from the goodwill of the mark, and situations where false or misleading statements are not made.  Free speech should not be invoked when goods bearing another’s mark are sold to consumers, or distributed to others.  It should not matter whether the manufacturer indicates that the goods are not original.

2.3)    e)
To the extent that such use may be considered as an exercise of the constitutional right of freedom of speech please specify the cases in which the defendant should be entitled to use another’s mark for the purposes of comparison, point of reference, description, identification or to convey information about the characteristics of defendant’s own product.

Although the actions listed in this section may adversely affect the goodwill attaching to a trade-mark, as long as a defendant is not making false or misleading statements tending to discredit the business, wares or services of a competitor, and the defendant is not using the plaintiff’s trademark in association with the defendant’s wares, then such use should be protected by constitutional right of freedom of speech.

Summary

Section 2(b) of the Canadian Charter of Rights and Freedoms protects the freedom of expression of individuals and corporations against the actions of government.  Free speech can only be invoked in private trade-mark litigation by a defendant as a challenge to the constitutionality of the particular section of the Trade-marks Act.  The Charter does not confer the right to use another’s private property as an exercise of freedom of expression.  In one case, the court stated that the most liberal interpretation of freedom of expression does not embrace the freedom to depreciate the goodwill of registered trade-marks, nor does it afford a licence to impair the business integrity of the owner of the marks merely to accommodate the creation of a spoof.  Section 7(a) of the Trade-marks Act provides that no person shall make a false or misleading statement tending to discredit the business, wares or services of a competitor.  Section 20 of the Trade-marks Act provides that no registration of a trade-mark prevents a person from making any bona fide use of his personal name as a trade-name, or any bona fide use of the geographical name of his place of business, or of any accurate description of the character or quality of his wares or services, in such a manner as is not likely to have the effect of depreciating the value of the goodwill attaching to the trade-mark.  Section 22 of the Trade-marks Act provides that no person shall use a trade-mark registered by another person in a manner that is likely to have the effect of depreciating the value of the goodwill attaching thereto.  A defendant in trade-mark litigation may not require freedom of expression protection from sections 7(a) or 22 of the Trade-marks Act.  There should be no express protection for free speech included in the Trade-marks Act that overrides trade-mark rights.

Sommaire

L’alinéa 2(b) de la Charte canadienne des droits et libertés protège la liberté de penser, de croyance, d’opinion et d’expression, y compris la liberté de la presse et des autres moyens de communication de tout citoyen canadien et compagnie canadienne contre les actions du gouvernement. La liberté d’expression ne peut être invoquée que dans des litiges privés par des défendeurs qui veulent contester la constitutionalité d’un article de la Loi sur les marques de commerce. La Charte ne donne par contre pas le droit d’utiliser la propriété privée d’une tierce partie aux fins de liberté d’expression. Par exemple, la Cour a indiqué que l’interprétation la plus libérale de la liberté d’expression ne comprend pas la liberté de diminuer la valeur de l’achalandage attaché à une certaine marque de commerce. La liberté d’expression ne donne pas non plus le droit d’endommager l’intégrité commerciale d’un propriétaire de marque de commerce dans le but d’accommoder la création d’une plaisanterie. L’alinéa 7(a) de la Loi sur les marques de commerce prévoit que nul ne peut faire une déclaration fausse ou trompeuse tendant à discréditer l’entreprise, les marchandises ou les services d’un concurrent. L’article 20 de la Loi sur les marques de commerce prévoit qu’aucun enregistrement d’une marque de commerce ne peut empêcher une personne d’utiliser de bonne foi son nom personnel comme nom commercial, d’employer de bonne foi, autrement qu’à titre de marque de commerce soit le nom géographique de son siège d’affaires, soit toute description exacte du genre ou de la qualité de ses marchandises ou services, d’une manière non-susceptible d’entraîner la diminution de la valeur de l’achalandage attaché à la marque de commerce. L’article 22 de la Loi sur les marques de commerce indique que nul ne peut employer une marque de commerce déposée par une personne d’une manière susceptible d’entraîner la diminution de la valeur de l’achalandage attaché à cette marque de commerce. Le défendeur dans un litige de maque de commerce ne peut donc pas invoquer la liberté d’expression comme protection contre l’alinéa 7(a) ou l’article 22 de la Loi sur les marques de commerce. Il ne devrait donc avoir aucun droit ou protection expresse pour la liberté d’expression dans la Loi sur les marques de commerce qui viendrait outrepasser les droits rattachés aux marques de commerce.

Kurzfassung

§ 2(b) der Kanadischen Charta der Rechte und Freiheiten schützt die Freiheit von Einzelpersonen und  Gesellschaften, sich gegen staatliche Maßnahmen zu äußern. In einem Rechtsstreit im Zusammenhang mit privaten Warenzeichen kann ein Beklagter das Recht auf Meinungsfreiheit höchstens dann als Argument aufführen, wenn es darum geht, die Verfassungsmäßigkeit eines bestimmten Bestandteils des Warenzeichengesetzes [Trade-marks Act] anzufechten. Die Charta verleiht nicht das Recht, das Privateigentum Anderer zur Geltendmachung der Meinungsfreiheit zu benutzen. In einem Fall stellte das Gericht fest, dass selbst die großzügigste Interpretation der Meinungsfreiheit nicht die Freiheit beinhaltet, den Wert eines eingetragenen Warenzeichens einzuschränken und auch nicht das Recht verleiht, nur zum Scherz die geschäftliche Integrität des Inhabers von Warenzeichen zu beeinträchtigen. § 7(a) des Warenzeichengesetzes bestimmt, dass niemand falsche oder irreführende Behauptungen aufstellen darf, die dazu geneigt sind, das Geschäft, die Waren oder Dienstleistungen eines Konkurrenten in Misskredit zu bringen. § 20 des Warenzeichengesetzes bestimmt, dass keine Warenzeichenanmeldung eine Person davon ausschließt, ihren eigenen Namen, den Ortsnamen ihrer Geschäftsniederlassung oder eine zutreffende Beschreibung der Beschaffenheit oder Qualität ihrer Waren oder Dienstleistungen in gutem Glauben auf eine Weise als Handelsnamen zu benutzen, die vermutlich den Wert des dem Warenzeichen anhaftenden guten Willens nicht beeinträchtigt. § 22 des Warenzeichengesetzes bestimmt, dass niemand das eingetragene Warenzeichen einer anderen Person auf eine Weise benutzen darf, die vermutlich eine beeinträchtigende Wirkung auf den diesem anhaftenden guten Willen ausübt. Beklagte in einem Rechtsstreit im Zusammenhang mit Warenzeichen dürfen das Recht der Meinungsfreiheit nicht zu dem Zweck beanspruchen,  sie gegen die Bestimmungen der §§ 7(a) oder 22 des Warenzeichengesetzes zu schützen. Das Warenzeichengesetz darf keinen auf dem Recht der Meinungsfreiheit begründeten ausdrücklichen Schutz enthalten, der das Warenzeichenrecht übersteuert.

