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The purpose of Q216A is to explore exceptions to copyright protection resulting not from issues of eligibility/qualification for protection but from various exceptions, permitted uses or defences. As stated above, this purpose is of itself extremely broad ranging. As such, the work will be limited to a small number of the potential exceptions, permitted uses or defences.

As an introductory comment, in 1997 Canada endorsed the WIPO Copyright Treaty and the WIPO Performances and Phonograms Treaty, but the contents of these WIPO treaties have not yet been fully reflected into Canadian domestic law.  Several Bills had been before our Parliament proposing reform of Canadian copyright law to implement the WIPO treaties.  However, these Bills did not succeed the legislative process and no other Bill along these lines is currently receiving consideration.  One of the stated intentions of the last attempted reform Bill was to provide “fair and predictable rules for copyright in a digital environment for all Canadians, and to bring the Act in line with advances in technology and current international standards.”  

1. What exceptions or permitted uses apply in relation to the activities of an ISP or other intermediaries?  Are there any limitations on those exceptions/uses, for example, when the ISP is put on notice of unlawful content?  Which types of service provider may benefit from such exceptions:  would they, for example, apply to UGC sites such as YouTube or social networking sites such as Facebook?
Exceptions or Permitted Uses in Relation to the Activities of ISP’s or other Intermediaries

Canadian copyright law contains a statutory exception to the general prohibition against the unauthorized communication of a work in respect of which another holds ownership of copyright.  The relevant exception applies to activities that would otherwise amount to an infringing communication to the public by telecommunication.  It states that where a person whose only act in respect of the communication of a work or other subject-matter to the public consists of providing the means of telecommunication necessary for another person to so communicate the work or other subject-matter, such person does not thereby communicate that work or other subject-matter to the public.  By and large, this exception would apply to all entities acting as Internet intermediaries.  Examples of such intermediaries are:  an Internet Service Provider (“ISP”) of the person who makes the said work available, those persons whose servers perform caching, hosting or other functions in support of the sending, transiting or receipt of the originating communication over a public network by the person who makes the work available, the ISP of the recipient of the work, and generally those who furnish, operate or maintain any equipment or software used in the transmission of the communication over a public network.

It is thought that the foregoing exemption will be available to all Internet intermediaries as long as their role is limited to providing the means necessary to allow communications initiated by other persons to be transmitted over the Internet.  The “means” as defined in the exception above are not limited to routers and other hardware but include all software connection equipment, connectivity services, and caching, hosting and other facilities and services without which such communication would not occur.  The means “necessary” as defined in the exception are means that are content neutral and are necessary to maximize the economy and cost effectiveness of the Internet as a conduit.  Furthermore, the Internet intermediary’s actions must fall short of involving the very act of communicating the work or authorizing its communication.  Canadian courts have indicated that each transmission will be looked at individually to determine whether, in a particular case, an Internet intermediary merely acts as a conduit for communication by other persons, or whether it is acting as something more.  

Generally speaking, Internet intermediaries are not responsible for infringement in respect of copyright material communicated through their networks, when they have no control over the material or where they have no practical ability to screen or monitor the material as posted, made available, received or transmitted, in order to determine if it complies with copyright law.  However, it is thought that such intermediaries may potentially attract liability if they exercise some control in the communication of copyright material or actively monitor for infringement of copyright law.  To that end, the operators of UGC sites or social networking sites may not be able to avail themselves of these exceptions under current Canadian law.  In practice, both services arguably exercise some control over the content posted thereto and engage in active monitoring of user content and user contributions.

Under the last attempted Canadian reform Bill, ISPs would have continued to be exempt from copyright liability in relation to their activities as intermediaries (whether in providing Internet access, engaging in caching for network efficiency or hosting websites for subscribers).  One provision of the failed Bill contained a network services exception to copyright liability, which was drafted as follows:  “A person who, in providing services related to the operation of the Internet or other digital network, provides any means for the telecommunication or the reproduction of a work or other subject-matter through the Internet or other digital network, does not, solely by reason of providing those means, infringe copyright in that work or other subject-matter.”

Another provision of the failed Canadian reform Bill contained a hosting services exception to copyright liability, and this exception was drafted a follows:  “A person who, for the purpose of allowing the telecommunication of a work or other subject-matter through the Internet or another digital network, provides digital memory in which another person stores the work or other subject-matter does not, by virtue of that act alone, infringe copyright in the work or other subject-matter.”  The latter exception was not meant to apply in respect of a work or other subject matter if the person providing the digital memory knows of a decision of a court competent jurisdiction to the effect that the person who has stored the work or other subject-matter in the digital memory infringes copyright by making the copy of the work or other subject-matter that is stored or by the way in which he or she uses the work or other subject-matter.

Yet another provision of the failed Bill defined an “information location tool” (search engine) exception to copyright liability, which would have applied to search engines (presumably as operated by the likes of Google, Yahoo, etc.) and it was drafted as follows:  “In any proceedings for infringement of copyright, the owner of the copyright in a work or other subject-matter is not entitled, against a provider of an information location tool who makes a reproduction of the work or other subject-matter or communicates that reproduction to the public by telecommunication, to any remedy other than an injunction.  An operator of an information location tool who receives notice of claimed infringement shall forward the notice electronically to the person that is alleged to have infringed the copyright and retain records that will allow for the identification of the alleged copyright infringer.”  According to the failed Bill, an “information location tool” meant any tool that makes it possible to locate information that is available through the Internet or another digital network.  

Limitations on Exceptions and Permitted Uses when an Internet Intermediary is Put on Notice of Unlawful Content

Under current Canadian copyright law, knowledge of the infringing nature of a work on the part of an Internet intermediary would be a factor in the evaluation of the “conduit” status of the intermediary.  The attributes associated with the exculpating “conduit” status include a lack of actual knowledge of the infringing contents moving across a network and the impracticality (both technical and economic) for the intermediary to monitor the vast amount of material moving through the network.  

In terms of hosting services provided by an Internet intermediary, typically the host server intermediary will not monitor what is posted to determine if it complies with copyright law and other legal restrictions.  Given the large amount of information posted, it is impractical with the present state of technology to require a host server intermediary to do so.  However, to the extent the host server intermediary has received notice that unauthorized copyrighted material is posted on its server, it may voluntarily respond to the complaint in accordance with the Canadian Association of Internet Providers Code of Conduct which may include requesting the customer to remove the offending material through a “take down” notice.  This is described in greater detail in the answer to the very next question below.

Which Types of Service Provider may benefit from the Exceptions or Permitted Uses?

As previously mentioned, Canadian courts have indicated that each transmission will be looked at individually to determine whether, in a particular case, an Internet intermediary merely acts as a conduit for communication by other persons, or whether it is acting as something more for purposes of attracting liability under copyright law.
2. Do service or access providers have any obligation (in co-operation with intellectual property right owners or otherwise) to indentify, notify or take remedial steps (including termination of access) in relation to their customers who infringe?  Is the position different depending on whether the customer has only infringed once or has carried out repeated infringing activities?  Do any such obligations affect the scope of the exceptions or permitted uses that apply to those service or access providers?
Under current Canadian copyright law, service or access intermediaries have no obligation to identify, notify or take remedial steps in relation to their customers who infringe.  As already mentioned, however, to the extent the host server intermediary has notice that unauthorized copyrighted material is posted on its server, it may voluntarily respond to the complaint in accordance with the Canadian Association of Internet Providers Code of Conduct which may include requesting the customer to remove the offending material through a “take down” notice.  This has been described as a voluntary “notice and notice” system.  On the other hand, if the host server intermediary does not provide the notice, it may be held to have authorized communication of the copyright material.  In such a case, it will not be able to avail itself of the exception for Internet intermediaries as described above.

As a subscriber is often identifiable to entities other than the subscriber’s own Internet intermediary only by an IP address, the Internet intermediary itself, via its records, can make the notification to the subscriber.  In the absence of a court order, however, Internet intermediaries in Canada do not typically reveal the identities of their subscribers to a copyright holder, unless their subscriber agreements explicitly allow them to do so.

Under the last-proposed reform Bill described above, various changes would have been made to the Internet intermediary liability provisions.  The proposed provisions would have compelled all Internet intermediaries to participate in the “notice and notice” regime.  In other words, when an Internet intermediary receives notice from a rights holder that one of its subscribers is allegedly hosting or sharing infringing material, the Internet intermediary would have been required to forward the notice to the subscriber and to keep a record of relevant information with respect to the subscriber against whom an allegation of infringement has been made.  Internet intermediaries that would have failed to retain such records or to forward such notices would have been liable to a fine not less than CAD 5,000 and not greater than CAD 10,000.  

Under current Canadian copyright law and pursuant to what was being proposed under the failed Canadian reform Bill mentioned above, the exceptions and permitted uses continue to apply to Internet intermediaries even if a customer carries out repeated infringing activities.  However, under the failed Bill, a hosting services intermediary was not to provide digital memory to a subscriber if that hosting services intermediary knew of a decision of a court of competent jurisdiction to the effect that the subscriber who stored the work or other subject-matter in the digital memory was infringing copyright by making the copy of the work or other subject-matter that is stored, or was infringing copyright by the way in which he or she used the work or other subject-matter.  If the hosting services intermediary would have provided the digital memory despite knowledge of such a decision of a court of competent jurisdiction, the exception from infringement for hosting services intermediaries would not have been available to it under the regime proposed in the failed Bill.

3. What exceptions exist for “digitisation” or to allow for format shifting of sound recordings, films, broadcasts or other works?
Under current Canadian copyright law, no comprehensive provision exists to allow for format shifting per se of sound recordings, films, broadcasts or other works.  Under the previously mentioned failed reform Bill, provisions with respect to format shifting would have come into force.  On the other hand, there is a statutory exception from infringement in the existing Canadian statute that pertains to the private copying onto an audio recording medium of specified sound recordings that embody a musical work or performers’ performance of same.  In order to qualify for the exemption, the reproduction in question must be for the private use of the person who makes the copy.  Moreover, if the reproduction is done for the purpose of selling or renting out the copy, distributing it, communicating it to the public by telecommunication or for its public performance, the exemption does not apply.

In conjunction with the foregoing, a levy is payable by every manufacturer or importer of a blank audio recording medium (such as a CD-R) in Canada, unless the medium is to be exported from Canada.  The levy is payable to a relevant collecting body, from which eligible authors, performers and makers have a right to receive remuneration in respect of the loss of their exclusive reproduction rights under the aforesaid private copying regime.  Under the Canadian statute, no levy is payable where the manufacturer or importer of the blank audio recording medium sells or otherwise disposes of it to a society, association or corporation that represents persons with a perceptual disability.  The courts in Canada have held that there is no authority under the Canadian statute to adopt a levy under the foregoing regime in respect of digital audio recorders such as MP3 players or the memory permanently embedded in such digital audio recorders.  In addition to the private copying levies not being payable in Canada for digital audio recorders, administrative decisions in Canada have also excluded DVDs, removable memory cards and removable micro hard drives from the levy obligation.

Current Canadian copyright law provides for an exemption from infringement for certain activities undertaken at the request of persons with perceptual disabilities or for a non-profit organization acting for the benefit of such persons.  The exempted activities involve, in respect of specified works other than cinematographic works, (i) the making of a copy or sound recordings in a format specially designed for persons with perceptual disabilities, (ii) translating, adapting or reproducing in sign language in a format specially designed for the said persons, and (iii) performing in public in sign language, either live or in the said format.  The foregoing exemptions specifically do not permit the making of a large print book and do not apply where the work or sound recordings in question are commercially available in a format specially designed to meet the needs of the said persons with perceptual disabilities.

Under current Canadian law, it is not an infringement of copyright in a computer program for a person who owns a copy of the computer program to make a single reproduction of the copy by adapting, modifying or converting the computer program or translating it into another computer language where the reproduced copy is essential for the compatibility of the computer program with a particular computer.  The reproduced copy must be only for that said owner’s own use and it must be destroyed immediately after the person ceases to be the owner of the copy.  It is also permitted under current Canadian copyright law to make a single reproduction for backup purposes if the reproduction is immediately destroyed when the person ceases to be the owner of the copy of the computer program.

The Canadian copyright statute currently contains an exemption from infringement that pertains to pre-recorded recordings of broadcasting undertakings, the latter being permitted to reproduce a sound recording or a performer’s performance or a work that is embodied in a sound recording, solely for the purpose of transferring it to a format that is appropriate for broadcasting.  The broadcasting undertaking must own the copy of the sound recording, performer’s performance or work in question, and the copy must have been authorized by the owner of copyright.  The broadcasting undertaking must also be authorized to communicate the sound recording, performer’s performance or work to the public by telecommunication, and the reproduction must be made by the undertaking itself for its own broadcasts.  Unless authorized by the copyright owner with the payment of an applicable royalty, the broadcasting undertaking must destroy the reproduction when it no longer possesses the sound recording or the performer’s performance or the work that is embodied in the sound recording, at the latest within thirty days after making the reproduction in question.

Another exemption under the Canadian statute currently exists for the ephemeral recordings of programming undertakings, the latter being permitted to fix or reproduce a performer’s performance or work that is being performed live or a sound recording that is performed at the same time as the performer’s performance or work.  The provision does not apply to works that are cinematographic works. The programming undertaking must be authorized to communicate the performer’s performance, work or sound recording in question to the public by telecommunication, and the fixation or reproduction must be made by the undertaking itself for its own broadcasts.  The programming undertaking is not permitted under the exemption to synchronize the fixation or reproduction with all or part of another recording, performer’s performance or work.  Finally, the programming undertaking cannot use the fixation or reproduction in an advertisement intended to sell or promote a product, service, cause or institution.  The programming undertaking must destroy the fixation or reproduction within thirty days of making it, unless its retention is authorized by the copyright owner with the payment of an applicable royalty or the programming undertaking deposits it with an official archive.  Moreover, a broadcasting undertaking that is part of a network with the programming undertaking, may make a single reproduction of the latter’s fixation or reproduction made as described above, and may communicate it to the public by telecommunication, all within thirty days of the day that the programming undertaking has made the fixation or reproduction in question.

There are a host of exemptions to infringement under the current Canadian statute that apply to educational institutions in particular.  Generally speaking, reproductions made by such institutions for purposes of instruction or examination are permitted in certain circumstances, if tied to the premises of the institution.  In some cases, the exempted activity will not qualify if the work or other subject matter that is being reproduced is commercially available in a medium that is appropriate to the purpose.  The foregoing activities moreover cannot be conducted with motive of gain.  Another exemption permits an educational institution to make a single copy of a news program or news commentary program, other than a documentary, at the time of its communication to the public, for performing the copy for students of the institution for educational or training purposes.  The copy may be performed at any time or times within one year after making it, before an audience consisting primarily of students of the institution on its premises for educational or training purposes.  On the expiration of one year from the making of the copy, the institution must pay royalties for the making of the copy or destroy the copy.  If the royalties are paid, the institution must also pay royalties for any performance in public of the copy after the expiration of that year.  An educational institution may keep a single copy of a work or other subject matter, that was made at the time is was communicated to the public by telecommunication, for up to thirty days to decide whether to perform the copy for educational or training purposes.  None of the foregoing exemptions will apply where the communication to the public that is being copied was received by unlawful means.

Lastly, under the current Canadian statute, there are also specific exemptions to infringement that apply to libraries, archives and museums, and these are discussed in Section 4 below.

Turning to the provisions of the last-attempted reform Bill, users would have been allowed to make one copy of content for each playback device a person owned: such as a computer, a hand-held device, and a cellular phone, whether the copy is made directly onto the device or onto a medium such as a DVD or a removable memory card that is used with such a device.  Any storage format would have sufficed for the purposes of format shifting, for instance .jpeg or .pdf document formats.  Moreover, one would have been permitted to alter the format of the file if necessary to copy it onto another device.  The copies must be made for private use only and cannot be given or sold to anyone else (not even to family or friends).  If a person were to give away or sell the original material, all of the copies that person made from that original would have to be destroyed.  

The foregoing provision would have been restricted to source content only in certain formats: namely, books, newspapers, periodicals, photographs and videocassettes.  Notably, source content in DVD format would not have been permitted to be copied.  A person would only have been permitted to make copies of material that they had accessed legally and not copies of any material that was itself an infringing copy.  Moreover, a person would not have been permitted to make copies of any material that had been borrowed or rented.  The copies made cannot be sold, distributed, performed in public or otherwise communicated to the public.  The provision would not have applied if a person had to circumvent a technological protection measure to make a copy.  If the original material was acquired in digital form, any restrictions on subsequent copying contained in an accompanying consumer contract would have governed.

4. Are there specific exceptions permitting libraries to format shift or to make digital copies for archive or other purposes?
Under current Canadian copyright law, it is not an infringement of copyright for a library, archive or museum to make, for the maintenance or management of its permanent collection or of that of another library, archive or museum, a copy of a work or other subject matter forming part of its permanent collection, under the following circumstances.  First, the foregoing exemption applies where an original is rare or unpublished, and is either deteriorating, damaged or lost, or is at risk of deterioration or becoming damaged or lost.  Second, such a copy is also permitted for the purposes of on-site consultation if the original cannot be viewed, handled or listened to because of its condition or of the atmospheric conditions in which it must be kept.  Third, a copy in an alternative format will also be permitted if the original is currently in an obsolete format or the technology required to use the original is unavailable.  None of the foregoing activities is permitted where an appropriate copy is commercially available in a medium and of a quality that is appropriate for the purposes in question.  Lastly, the copies as aforesaid are also permitted under the exemption for purposes of internal record-keeping, cataloguing, insurance purposes, police investigations or if necessary for restoration.  In the latter cases, however, there is no requirement that an appropriate copy not be commercially available.  All of the foregoing activities are subject to the proviso that if an intermediate copy is made in the process, it must be destroyed as soon as it is no longer needed.

Currently under Canadian law, libraries, archives or museums may also copy works in other limited circumstances.  First, such an institution may, by reprographic reproduction make copies of permitted works for a person requesting to use the copy for research or private study.  The permitted works must be, or be contained in, an article published in (a) a scholarly, scientific or technical publication or (b) a newspaper or periodical, other than a scholarly, scientific or technical periodical and other than a work of fiction or poetry or a dramatic or musical work, if the newspaper or periodical is published more than one year before the copy is made.  The person for whom such a copy is being made must satisfy the copying institution that the person will not use the copy for a purpose other than research or private study, and the person must only be provided with a single such copy.  The foregoing exemption will only apply to activities that are carried out without motive of gain. 

In order to facilitate the provision of interlibrary loans, the current Canadian statute also extends the foregoing exemption to institutions that are acting for the patrons of other institutions.  However, in such cases the copy given to the patron of the other institution must not be in digital form.  Also, if an intermediate copy is made in order to copy a work for the patron of another institution, then such an intermediate copy must be destroyed once the copy of the work is given to the patron.

Lastly, the Canadian statute currently permits the copying of unpublished works that are deposited in archives.  This is subject to several conditions, as follows:  (a) the person who deposited the work in the archive, if a copyright owner, must not have prohibited its copying at the time the work was deposited, (b) the copying in question has not been prohibited by another owner of the copyright in the work, and (c) the archive must be satisfied that the person for whom the copy is made will only use the copy for purposes of research or private study, and only one copy is made for that person.  The foregoing exemption will only apply to activities that are carried out without motive of gain. 

A library, archive or museum does not infringe copyright under current Canadian law where copies of works in printed form are made using a machine for the making of reprographic copies, in the following specific circumstances.  The machine in question must be installed by the institution on its premises for use by persons using the library, archive or museum, and a notice warning of infringement of copyright must be affixed in a prescribed manner and location.  The exemption only applies where the institution has entered into an agreement with a collective society pertaining to the copying, where royalties and other terms for the copying have been fixed by the Copyright Board of Canada, where a tariff pertaining to the copying has been approved, or where a collective society has filed a proposed tariff for same.  The foregoing exemption is also defined as being available to educational institutions in Canada.  Regardless of the foregoing statutory regime, the Canadian case law has also recognized that a library may otherwise be permitted to make reprographic copies on behalf of its patrons, if such activities are nevertheless exempted under the general concept of fair dealing for the purpose of research and private study as generally applies under Canadian copyright law.

In order for any of the foregoing specific exceptions to apply to any library, archive or museum, the institution in question:  (a) must not be established or conducted for profit or administered or controlled by a body which is seeking profit; and (b) must hold and maintain a collection of documents or other materials which is open to the public or to researchers. 

According to the last-attempted reform Bill referred to above, a provision enhancing the ability of a person to gain access to material stored in distance libraries via the Internet would have come into force.  The proposed provision stated that a library may make a copy of printed matter in digital form and provide it to a person who has requested it through another library if the providing library takes measures to prevent the person who has requested it from:  (a) making any reproduction of the digital copy, including any paper copies, other than printing one copy of it; (b) communicating the digital copy to any other person; and (c) using the digital copy for more than five business days.

5. Are there exceptions or permitted uses allowing the use of orphan works?  If so, what is their scope?
A person wishing to use an orphaned work that is of the nature of:  (a) a published work; (b) a fixation of a performer’s performance; (c) a published sound recording; or (d) a fixation of a communication signal, must make an application to the Copyright Board of Canada (the “Board”) to obtain a license to do so.  The Board will issue a license where it is satisfied that the applicant has made reasonable efforts to locate the owner of the copyright and that the owner cannot be located.  A license so issued is non-exclusive and is subject to such terms and conditions as the Board may establish.  Should the original owner of the copyright reappear and commence an action to recover royalties, they may do so not later than five years after the expiration of the licence issued by the Board in respect of the copyright.

6. What, if any, fair dealing/fair use provisions apply?  Are there any examples of fair dealing/fair use provisions having a particular application to Library/search facilities such as Google Book Search?
Under current Canadian copyright law, fair dealing for the purpose of research or private study, criticism or review, or news reporting does not constitute infringement of copyright.  Fair dealing for the purpose of research or private study does not infringe copyright if it is done for the purpose of either research or private study and if it is “fair”, as discussed in greater detail below.  In addition, to qualify as fair dealing for the purpose of criticism or review, the following must also be mentioned in such cases:  (a) the source; and (b) if given in the source, the name of the (i) author, in the case of a work, (ii) performer, in the case of a performer’s performance, (iii) maker, in the case of a sound recording, or (iv) broadcaster, in the case of a communication signal.  Likewise, to meet the fair dealing exemption for the purpose of news reporting, the use in question must be “fair” and the following must also be mentioned:  (a) the source; and (b) if given in the source, the name of the (i) author, in the case of a work, (ii) performer, in the case of a performer’s performance, (iii) maker, in the case of a sound recording, or (iv) broadcaster, in the case of a communication signal.

The meaning of “fair” is not set out in the Canadian copyright statute but rather, will depend on the facts of each case.  Canadian courts have set out the following factors to be used when assessing whether a dealing was fair:  (i) the purpose for which the copyrighted work is used (allowable purposes are research, private study, criticism, review or news reporting); (ii) the character of the dealing (the wide distribution of multiple copies of a work will tend to be unfair); (iii) the importance and the amount of the work that is used (it may be possible to deal fairly with a whole work; custom in the particular trade or industry involved may be relevant); (iv) the nature of the work in question (dealing in an unpublished work may be fair as it promotes dissemination of the work; dealing in a confidential work is more likely to be unfair); (v) the effect of the dealing on the work (whether the two works are in competition will be relevant), and (vi) the availability of alternatives to the dealing or infringing activity (the availability of a commercially available non-copyrighted equivalent of the work, and whether reproduction of the work was actually necessary to achieve the purpose, will be considerations).

There are no specific exemption provisions under our current Canadian statute that have particular application to Library/search facilities such as Google Book Search.  For instance, the library and archive exemptions mentioned above only apply where the institution in question is not established or conducted for profit, or does not form part of, or is not administered or directly or indirectly controlled by, an entity that is established or conducted for profit.  If available under Canadian law, any exemption that may be applicable to search facilities such as Google Book Search would therefore likely have to be tested on the general principle of fair use outlined above.  The Supreme Court of Canada has held that the general principle of fair use under the Canadian statute as applied to research activity is not necessarily limited to non-commercial or private contexts.
7. How does the law in your country/region understand the requirement of international treaties that exceptions to copyright must not conflict with a normal exploitation of the work and must not unreasonably prejudice the legitimate interests of the author?
Under Canadian copyright law, the fair dealing/fair use provisions provide a defence to an infringement claim when the copyrighted material is used for certain identified purposes: namely, for the purpose of research or private study, criticism or review, or news reporting.  As outlined above, the Canadian statute also provides for a number of enumerated specific exemptions to infringement, including those for educational institutions, libraries, archives, museums, programming undertakings, broadcasting undertakings, persons with perceptual difficulties and computer programs.  All of these exceptions, as drafted, are limited in their purpose, scope and application.  By adopting a closed approach, namely one that identifies very specific, special or limited uses of works that do not infringe copyright, Canada has demonstrated its understanding of its treaty obligations, which require that Canada confine limitations or exceptions to certain special cases that do not or unreasonably prejudice the legitimate interests of authors or right holders.

On the other hand, the Supreme Court of Canada has held that the Copyright statute must be presented as a balancing of the interests of the public to see to the encouragement and dissemination of works of the arts and of the intellect, on the one hand, and the interests of the creator in obtaining a just reward, on the other hand.  The Supreme Court has also held that the proper balance among these and other public policy objectives lies not only in recognizing the creator’s rights, but also in giving due weight to their limited nature.  Under Canadian law, then, our courts are directed to strive to maintain an appropriate balance between these competing goals.  Moreover, all of the fair dealing exemptions under the Canadian statute have been recognized by the Supreme Court as an integral part of the statute as opposed to mere defences.  The exemptions under Canadian law have been characterized by the Supreme Court to be in the nature of users’ rights, and the Court has also clearly pronounced that in order to maintain the proper balance between the rights of copyright owners and the interests of users, these exemptions are not to be interpreted restrictively.  As such, it is believed that Canadian law also fully understands the various treaty obligations that establish that the recognition and enforcement of copyright must not conflict with any normal exploitation of a work.

8. Are there any other exceptions or permitted uses which you consider particularly relevant to the hi-tech and digital sectors with regard to ISPs, digitisation and format shifting or orphan works?
Under current Canadian copyright law there are no other exceptions or permitted uses which we consider particularly relevant to the hi-tech and digital sectors.  Under the last-attempted reform Bill, various provisions would have come into force allowing for additional exceptions or permitted uses relevant to the hi-tech and digital sectors.

For example, the failed Bill contained a provision prohibiting users from the circumvention of technological protection measures; however, the prohibition would have been limited to allow for reverse engineering, security testing and encryption research.  Other exceptions to the prohibition on circumvention included those for persons with perceptual disabilities who would not be prevented from enjoying copyright materials protected by technological protection measures and those to allow for the interoperability of computer programs.

The failed Bill also contained a time-shifting exception to allow individuals to make a single recording on any device owned by the individual, including VCRs, personal video recorders, audio cassettes, and computers.  A single recording, for viewing with friends and family, would have been permitted to be made of a television or radio program, including on-demand programs, cable and satellite programs, and programs aired simultaneously on the Internet and TV or radio.  The time-shifted recording could not have been sold, distributed, performed in public or otherwise communicated to the public and it would have had to remain under the care and control of the person making the copy.  Moreover, individuals could have kept the recording no longer than necessary in order to view or listen to the program at a more personally convenient time.  The recordings could not have been stored for the purpose of building a library of digital copies.
Lastly, the failed Bill contained exceptions to allow for technology-enhanced learning.  Schools would have been permitted to use copyright material in lessons transmitted to students over the Internet.  The amendments would have applied to the transmission of material to students in the physical classroom as well as to those who are participating in the lessons (or viewing recordings of the lessons at a time chosen by them) remotely using Internet technology.  This exception was to have been subjected to fair compensation for copyright owners and it was predicated on the institution taking reasonable measures to restrict access to the copyrighted material to current students only.

Views of the Canadian National Group

(a)
In your opinion, are the exceptions to copyright protection for (i) the activities of an ISP (ii) digitisation or format shifting; and (iii) orphan works, and the fair dealing/fair use provisions that apply to Library/search facility applications in your country/region suitable to hold the balance between the interest of the public at large and of copyright owners in the hi-tech and digital sector? 
Currently, and as previously discussed in Section 1 above, the relevant existing exception to infringement for ISP’s under Canadian law only narrowly applies to activities that would otherwise amount to an infringing communication to the public by telecommunication.  However, this exception is thought to apply generally to all entities acting as Internet intermediaries, and a broad interpretation has been given by our courts as to what “means” may be employed to attract the exemption and as to how those means are characterized as “necessary” to qualify under the exemption.  The Canadian Group nevertheless welcomes the additional exemptions that would have been introduced under the previously mentioned failed Bill, as these proposed exemptions would have extended to activities other than communication to the public by telecommunication, such as reproduction and storage activities, and they would have applied in the context of network services, hosting services and providers of information location tools, all as previously described in Section 1 above.  In terms of any liability of ISP’s as may apply when the latter are provided with a notice of infringement from a rights holder, the Canadian Group favours a voluntary “notice and notice” regime instead of the “notice and takedown” approach of some other jurisdictions, as has already been described in Section 2 above.  The Canadian Group is of the view that a “notice and notice” approach safeguards due process and is more in keeping with the functioning and economy of the Internet and other data networks.

With regard to format shifting, current Canadian law only provides for narrow exemptions, for instance in the cases of the private copying of music (with a concomitant levy attaching to blank media), certain ephemeral reproductions or temporary pre-recorded reproductions for programming or broadcasting undertakings, reproductions for the management and preservation of the collections of libraries, archives and museums, certain time-limited reproductions in the case of educational institutions, and reproductions in alternate formats for persons with perceptual disabilities.  Apart from such specific exemptions, digitisation or format shifting must otherwise fall into the general principles of fair dealing under Canadian law in order to be exempted.  The Canadian Group therefore welcomes the proposed introduction as had been attempted under the failed Canadian reform Bill of expanded exemptions for personal format shifting as applied to books, newspapers periodicals, photographs and videocassettes (Section 3 above), access to printed matter from a distance library by means of digital copying (Section 4 above), personal time shifting for radio and TV programs (Section 8 above) and technology-enhanced learning via the Internet (Section 8 above).

For orphaned works, the Canadian Group is of the view that the longstanding provisions of the Canadian statute in this area (Section 5 above) should not be changed.

While any specific library, archive and museum exemptions currently found in the Canadian statute would only apply to Library/search facilities that are not established or conducted for profit (Section 4 above), the general fair dealing provisions of the Canadian statute (Section 6 above) are believed by the Canadian Group to be flexible and balanced.   This is because the Canadian statute is presented as a balancing of the interests of users and creators, with the exemptions in question not being read restrictively.  The latter general provisions have potential application to Library/search facilities, provided the activities in question amount to a fair dealing on the basis of the particular factual circumstances.

(b) 
Are these exceptions and permitted uses appropriate to the technology, understandable and realistic?  Do they contribute to a situation where copyright is enforceable in practice?

The existing exemptions and permitted uses under the Canadian copyright statute were not specifically adopted in contemplation of the digital environment.  Although the existing Canadian exemptions have been clear and they are applied in a manner to balance the competing interests of authors and users, it will be necessary to provide for more specifically adapted rules in line with advances in technology and current international standards.  Hence, the Canadian Parliament is expected to reform Canadian copyright law and to implement the WIPO treaties.  The facility with which works in the digital environment may be accessed, copied and disseminated necessarily makes copyright enforcement in today’s world more difficult in practice.  As a result, the last-attempted Canadian reform Bill also had proposed the legal recognition of technological protection measures and rights management information to assist copyright owners with enforcement in the digital environment.

(c)
What, if any, additional exceptions would you wish to see relevant to these areas?
The Canadian Group supports the various initiatives as set out in the last-attempted Canadian reform Bill and as already outlined in Sections 1, 2, 3, 4 and 8 above.  No additional exceptions, in addition to those which had been proposed as aforesaid, are being advanced by the Canadian Group.

(d)
Given the international nature of the hi-tech and digital fields, do you consider that an exhaustive list of exceptions and permitted uses should be prescribed by international treaties in the interests of international harmonisation of copyright?  Might you go further and say that there should be a prescribed list? If so, what would you include?

The view of the Canadian Group is that it would indeed be warranted to prescribe a list of exceptions and permitted uses by international treaty, but the Canadian Group favours an approach that would combine this with the provision of a general concept of fair dealing that would not be restricted to particular works or classes of users.




	 

	 
	
	

	DOCS #906482 v. 5 SYMBOL  32 \f Webdings \h \s 9 \u  \* MERGEFORMAT 
	


	 

	 
	
	

	DOCS #906482 v. 5 SYMBOL  32 \f Webdings \h \s 9 \u  \* MERGEFORMAT 
	



